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distribution, rather than the domiciliary course of distribution, is sometimes 
accepted by the courts without consideration of the alternative construction. 
Stangeland v. Minn, St. P. & S. S. M. R. R. (i908) I05 Minn. 224, II7 N. W. 
386; Whitley v. Spokane etc. R. R'. (1913) 23 Ida. 642, I32 Pac. M21. In other 
cases the actual, or domiciliary course of distribution has been expressly re- 
jected, although in evident disregard of the ambiguity of construction involved. 
Stoeckman v. Terre Haute etc. R. R. (i884) I5 Mo. App. 503; McDonald v. 
McDonald's Adm'rs (i894) 96 Ky. 209, 28 S. W. 482; Bolinger v. Beachani 
(igio) 8i Kan. 746, io6 Pac. i094; Re Coe, supra. On the other hand the words 
"shall be disposed of as personal property belonging to the estate of the deceased" 
have been held to refer to the actual distribution as determined by the domi- 
ciliary law, and not to the local scheme of distribution. Hartley v. Hartley 
(0905) 7i Kan. 69i, 8i Pac. 505. The opinion in the principal case proceeds 
upon the assumption that the local statute of distributions is referred to, but in 
reliance upon the provision of the latter excluding from its operation decedents 
domiciled without the Commonwealth concludes that the domiciliary statute of 
distributions is applicable. This provision, merely enacting as it does the pre- 
vailing rule of conflict of laws applicable to intestate succession, seems irrele- 
vant with respect to the construction of the death statute. The conclusion 
reached, however, may be well defended, as against the prevailing view, by the 
direct process of construction of the death statute itself, which by its terms ap- 
pears to refer to the domiciliary course of intestate succession rather than to 
the local statutory scheme of distribution. 

CONSTITUTIONAL LAW-PRIVILEGES AND IMMUNITIES CLAUSE-INCOME TAX ON 

RESIDENTS AND NON-RESIDENTS.-The New York state income tax law which 
taxed the net income of residents and that of non-residents derived from all their 
property and every business or occupation in the state, granted certain exemp- 
tions to resident taxpayers only. The complainant, a Connecticut corporation 
doing business in New York and having employees residing out of the state but 
occupied in the complainant's business in New York, brought a bill to restrain 
the enforcement of the act. Held, that the injunction should be allowed. Travis 
v. The Yale & Towne Mfg. Co. (I920) 40 Sup. Ct. 228. 

An Oklahoma statute provided that every person in the state should be liable 
for an annual tax on his entire income arising from all sources, and that a like 
tax be levied upon the entire net income from all property owned and from every 
business carried on in the state by non-residents. The act permitted residents to 
deduct from their gross income losses sustained in and outside of the state, while 
non-residents could deduct only those losses incurred in the state. The complain- 
ant, a resident of Illinois, operating oil wells in Oklahoma, brought a bill to enjoin 
the enforcement of this act. Held, that the bill should be dismissed. Shaffer v. 
Carter (i920) 40 Sup. Ct. 22i. 

In the second case the Court has apparently entirely receded from its former 
unfortunate position that a tax on the income derived from property was the 
legal equivalent of a direct tax on the property from which the income was 
derived. Pollock v. Farmers Loan & Trust Co. (1895) I57 U. S. 429, I5 SuP. Ct. 
673; see Seligman, The Income Tax (I9I4) ch. 5. It correctly recognizes that 
income taxation is directed at the privilege of creating and enjoying income; 
and the power to levy the tax is based upon the protection which the person 
receives in his enjoyment of it or in his conduct of the business which helps 
create it. And since the taxation of non-residents for the privileges exercised 
under the protection of the levying state has long been upheld in the form of 
inheritance and occupation taxes, there would seem to be no doubt of the power 
to tax non-residents as in the instant case. See Magoun v. Illinois etc. Bank 
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(I898) 170 U. S. 283, 18 Sup. Ct. 594 inheritancee tax); see Emert v. Missouri 
(1895) 156 U. S. 296, 311, 15 Sup. Ct. 367, 370 (occupation tax). Both of the 
principal cases raised the question: to what privileges and immunities non- 
residents are entitled, since a lower exemption was allowed to non-residents 
than residents. Not every discrimination is void. See (i919) 28 YALE LAW 
JOURNAL, 6oi, Yet it has been usually held that in matters of taxation no heavier 
burden can be levied on non-residents than on residents for the privilege of 
holding or enjoying property in the state. Ward v. Maryland (i870, U. S.) I2 
Wall. 418; see (i919) 28 YALE LAW JOURNAL, 824; see (i9i8) 27 ibid., 845; but 
see for. a distinct limitation (i920) 29 ibid., 464. Thus an act exempting only 
residents from inheritance taxes is void. Mahoney's Estate (igoI) 133 Calif. i8o, 
65 Pac. 389. And so the New York statute was in the first instant case held 
invalid, since it clearly resulted in an undue advantage in favor of residents. 
And a tax statute allowing residents a deduction of all their debts from the 
appraised value of their personal property, and non-residents a deduction of only 
those debts contracted by reason of business transacted in the state, has been 
held unconstitutional. Sprague v. Fletcher (I896) 6g Vt. 69, 37 Atl. 239. But it 
is submitted that the Oklahoma statute, with an analogous provision, was cor- 
rectly sustained in the second instant case. The classification was reason- 
able since the tax was on the privilege of doing business and using the income 
derived therefrom, and the amount of the tax should approximate the value of 
protection given. 

CONTRACTS-PAST CONSIDERATION-SERVICES RENDERED.-The decedent in a 
written instrument assumed to pay certain debts of his servant, the plaintiff, 
"in consideration of faithful service rendered for a long term of years and 
other valuable consideration." The first executor made several payments on 
this claim, but after his resignation his successor refused to pay the balance due, 
and proceedings were begun in the chancery court to enforce the payment of 
the balance. Held, that the plaintiff should recover. Brickell v. Hendricks 
(i92o, Miss.) 83 So. 609. 

It is generally stated that past consideration is not sufficient to support a sub- 
sequent promise. Barker v. Thayer (I9I4) 2I7 Mass. I3, i04 N. E. 572; Shepard 
v. Rhodes (i863) 7 R. I. 470. There are, however, several exceptions to this 
rule. See Anson, Contract (3d Am. ed. by Corbin, i919) secs. I49-I5I. One of 
these exceptions is that past consideration will support a subsequent promise, if 
the consideration was given at the request of the promisor. Lampleigh v. Brath- 
wait (i6I5, K. B.) Hob. IO5; Winefield v. Feder (I9i2) i69 Ill. App. 480; contra, 
cf. Conant v. Evans (i190) 2o2 Mass. 34, 88 N. E. 438. The modern courts which 
follow this exception say that there must be, in addition to the request, an im- 
plied promise of compensation. Neal & Son v. Stanley (i9i6) I7 Ga. App. 502, 

87 S. E. 7i8; Moore v. Elmer (i9oi) i8o Mass. i5, 6i N. E. 259. It has also 
been held that a continuance of the services pursuant to a request is sufficient 
consideration for a promise to pay for services rendered prior to the request. 
Blackwell v. Kercheval (I9I5) 27 Ida. 537, i49 Pac. io6o. The great weight of 
authority is that the rendition of services without expectation of payment there- 
for is not a sufficient consideration to support a subsequent promise. Harper v. 
Davis (i9ii) II5 Md. 349, 8o Atl. ioi2; Kregel v. Fredelake (i9i8, Iowa) I69 
N. W. 642. Two decisions accord with the instant case, and attempt a justifica- 
tion by calling the promise a "payment" and not a "gratuity." In re Simmons 
(0905, Surr. Ct.) 48 Misc. 484, 96 N. Y. Supp. II03; Yarwood v. Trusts and 
Guarantee Co. (i904, Sup. Ct.) 94 App. Div. 47, 87 N. Y. Supp. 947. The prom- 
ises in those and the instant case are clearly gratuities and the decisions are 
apparently not in harmony with the great weight of authority. The decision in 
the instant case places, in effect, the English and American doctrine of considera- 
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